STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CONSULTI NG MANAGEMENT AND )
EDUCATI ON, I NC., d/b/a GULF COAST )
NURSI NG AND REHABI LI TATI ON CENTER, )
)
Petitioner, )
)

VS. ) CASE NO. 96- 3593RX
)
AGENCY FOR HEALTH CARE )
ADM NI STRATI ON )
)
Respondent . )
)

FI NAL CORDER

On August 30, 1996, a formal adm nistrative hearing was
held in this case in Tallahassee, Florida, before R chard
Hi xson, Adm nistrative Law Judge, Division of Adm nistrative
Heari ngs.
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For Petitioner: Afred W Cdark, Esquire
Post O fice Box 623
Tal | ahassee, Florida 32302

For Respondent: Wayne Mtchell, Esquire
KimA. Kellum Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Suite 3400
Tal | ahassee, Florida 32308

STATEMENT OF THE | SSUE

The issue for determination in this case is whether certain

provisions of the Florida Title Xl X Long-Term Care Rei nbursenent



Pl an, as adopted in Rule 59G 6.010, Florida Adm nistrative Code,

whi ch are relied upon by the AGENCY FOR HEALTH CARE
ADM NI STRATION to apply a fair rental value system of property
rei nbhursenent to Petitioner are invalid under Section 120. 56,

Florida Statutes (1995). Petitioner also asserts a state and

federal constitutional equal protection challenge to the
existing rule provisions. (Petitioner’s constitutional issues
are preserved, but are not determned in this proceeding.)

PRELI M NARY STATEMENT

On Decenber 14, 1995, Petitioner, CONSULTI NG MANAGEMENT AND

EDUCATI ON, INC., d/b/a GULF COAST NURSI NG AND REHABI LI TATI ON
CENTER (CME), in Case No. 95-6042, filed a Petition for Formal
Adm ni strative Proceedi ng pursuant to Section 120.57(1), Florida
Statutes, disputing the proposed action of Respondent, AGENCY
FOR HEALTH CARE ADM NI STRATI ON (AHCA), to cal culate the property
conponent of CVE s Medicaid rei nbursenent under the fair rental
val ue system (FRVS), instead of the "cost" nmethod. On January
11, 1996, the parties filed an agreed notion for abeyance, and
Case No. 95-6042 was pl aced in abeyance until March 31, 1996.
On March 29, 1996, CME filed a notion to schedul e final hearing,
and Case No. 95-6042 was schedul ed for final hearing on August
30, 1996.

On August 2, 1996, CME filed in the above-styled Case No.

96-3593RX, a Petition for the Adm nistrative Determ nati on of



the Invalidity of a Rule under Section 120.56, Florida Statutes.

Pursuant to the agreed notion of the parties, Cases Nos. 95-6042
and 96- 3596RX were consol i dated for hearing.

On August 22, 1996, AHCA filed a notion for partial summary
order or for dismssal of the state and federal constitutional
clainms alleged in Paragraph 26 of the Petition. As indicated
above, those issues are preserved, but not determned in this

proceedi ng. See Departnent of Environnental Regulation v. Leon

County, 344 So.2d 297 (Fla. 1st DCA 1977).

On August 28, 1996, the parties filed a Prehearing
Stipulation. Pertinent stipulated facts and concl usions are
i ncor porated herein.

At hearing on August 30, 1996, Petitioner presented the
testimony of two witnesses, Paul Parker and Joseph D. Mtchell,
qualified as an expert in health care finance, and Medicaid and
Medi care rei nbursenent. Joint Exhibit 1, the Florida Title XI X
Long- Term Care Rei nbursenent Plan, (Florida Medicaid Plan) was
received in evidence. Petitioner also presented five exhibits
whi ch were received in evidence.

Respondent presented the testinony of two w tnesses, John
Onens, qualified as an expert in Medicaid rate rei nbursenent,
and Frank B. Hughes, qualified as an expert in Medicaid cost

rei mbursenent for application of the Florida Medicaid Pl an.



Respondent presented four exhibits which were received in
evi dence.

On Cctober 14, 1996, a transcript of the proceedi hgs was
filed. Pursuant to the parties’ request for extension of tine,
the parties filed proposed recommended and final orders on
January 3, 1997.

FI NDI NGS OF FACT

1. Petitioner, CONSULTI NG MANAGEMENT AND EDUCATI ON, | NC.
d/ b/a GULF COAST NURSI NG AND REHABI LI TATI ON CENTER (CME), is the
i censed operator of a 103-bed nursing honme in C earwater,
Florida, which is presently known as GULF COAST NURSI NG AND
REHABI LI TATI ON CENTER (GULF COAST). CME participates in the
Fl orida Medicaid Program as an enrol |l ed provider.

2. Respondent, AGENCY FOR HEALTH CARE ADM NI STRATI ON
(AHCA), is the agency of the State of Florida authorized to
i npl enent and adm ni ster the Florida Medicaid Program and is
t he successor agency to the former Departnent of Health and
Rehabilitative Services, pursuant to Chapter 93-129, Laws of
Fl ori da.

Stipul ated Facts

3. Prior to 1993, the GULF COAST nursing hone facility was
known as COUNTRY PLACE OF CLEARWATER ( COUNTRY PLACE), and was
owned and operated by the Clearwater Limted Partnership, a

[imted partnership which is not related to CME



4. |In 1993 CME agreed to purchase, and did in fact
pur chase, COUNTRY PLACE fromthe Clearwater Limted Partnership.

5. Simultaneous with the purchase of COUNTRY PLACE, CME
entered into a Sal e/ Leaseback Agreenent with LTC Properties,
Inc., a Maryland real estate investnent trust which engages in
the financing of nursing honmes. The Purchase and Sal e Agreenent
between Cl earwater Limted Partnership and CME was conti ngent
upon the Sal e/ Leaseback Agreenent and the proposed Lease between
CMVE and LTC Properties, Inc.

6. On Septenber 1, 1993, CME simultaneously as a part of
the sane transacti on purchased COUNTRY PLACE, conveyed the
facility to LTC Properties, Inc., and |l eased the facility back
fromLTC Properties, Inc.

7. As required, CME had notified AHCA of the proposed
transaction. AHCA determ ned that the transaction included a
change of ownership and, by | ease, a change of provider. CME
conplied with AHCA's requirenents and becane the |icensed
operator and Medicaid provider for COUNTRY PLACE. Thereafter,
CMVE changed the nane of the facility to GULF COAST.

8. After CME acquired the facility and becanme the |icensed
operator and Medicaid provider, AHCA continued to reinburse CME
t he sane per diemreinbursenent which had been paid to the
previous provider (plus certain inflation factors) until CME

filed its initial cost report, as required for new rate setting.



9. In the normal course of business, CVE in 1995 filed its
initial Medicaid cost report after an initial period of actual
operation by CVE. Upon review of the cost report, AHCA
contended that the cost report was inaccurate and engaged in
certain "cost settlenment” adjustnents. During this review, AHCA
took the position that CVE s property rei nbursenent shoul d be
based on FRVS net hodol ogi es rather than "cost" due to the | ease.

10. I n Novenber of 1995, CME received from AHCA vari ous
docunents which recal cul ated all conponents of Petitioner's
Medi cai d rei nbursenent rates for all periods subsequent to CVE' s
acquisition of the facility. 1In effect, AHCA placed CME on FRVS
property reinbursenent. The practical effect of AHCA' s action
was to reduce CVE' s property reinbursenent both retroactively
and prospectively. The retroactive application would result in
aliability of CME to AHCA, due to a cl ained overpaynent by
AHCA. The prospective application would (and has) resulted in a
reducti on of revenues.

11. CME is substantially affected by AHCA s proposed
action and by Sections I.B., 1l1.G2.d.(1), V.E.1.h., and V.E 4.
of the Florida Medicaid Plan.

Addi ti onal Fi ndings of Fact

12. The Florida Medicaid Pl an establishes nethodol ogi es

for reinbursenent of a nursing honme's operating costs and



patient care costs, as well as property costs. The dispute in
this matter relates only to reinbursenent of property costs.

13. CME as the operator of the GULF COAST nursing hone
facility is entitled to rei nmbursenment of property costs in
accordance wth the Florida Medicaid Plan.

14. CME as the operator of the GULF COAST facility entered
into a Florida Medicaid Program Provi der Agreenent, agreeing to
abi de by the provisions of the Florida Medicaid Plan.

15. The Sal e/ Leaseback Agreenent entered into by CVE and
LTC Properties Inc. (LTC) specifically provides for a distinct
sale of the nursing honme facility to LTC. LTC holds record fee
title to GULF COAST.

16. LTC, a Maryland corporation, is not related to CVE, a
Col orado cor porati on.

17. The Florida Medicaid Plan is intended to provide
rei mbursenent for reasonable costs incurred by economcally and
efficiently operated facilities. The Florida Medicaid Pl an pays
a single per diemrate for all levels of nursing care.

18. After a nursing hone facility's first year of
operation, a cost settling process is conducted with AHCA which
results in a final cost report. The final cost report serves as
a baseline for reinbursenent over the follow ng years.

Subsequent to the first year of operation, a facility files its

cost report annually. AHCA normally adjusts a facility's



rei mbursenent rate twice a year based upon the factors provided
for in the Florida Medicaid Plan. The rate-setting process
takes a provider through Section Il of the Plan relating to cost
finding and audits resulting in cost adjustnments. CME submtted
the appropriate cost reports after its first year of operation
of the GULF COAST facility.

19. Section Ill of the Florida Medicaid Plan specifies the
areas of allowable costs.

20. Under the Allowable Costs Section I11.G 2.d.(1) in the
Florida Title XIX Plan, a facility with a | ease executed on or
after Cctober 1, 1985, shall be reinbursed for |ease costs and
ot her property costs under the Fair Rental Value System (FRVS).
AHCA has treated all |eases the same under FRVS since that tine.
AHCA does not distingui sh between types of |eases under the FRVS
met hod. The method for the FRVS calculation is provided in
Section V.E.1.a-g of the Florida Medicaid Pl an.

21. A “hold harm ess” exception to application of the FRVS
method is provided for at Section V.E.1.h of the Florida
Medi caid Plan, and Section V.E. 4 of the Plan provides that new
owners shall receive the prior owner’s cost-based nethod when
the prior owner was not on FRVS under the hold harm ess
provi si on.

22. As a lessee and not the holder of record fee title to

the facility, neither of those provisions apply to CME



23. At the tinme CMVE acquired the facility, there was an
i ndication that the Sal e/ Leaseback transaction with LTC was
between rel ated parties, so that until the 1995 cost settlenent,
CME was receiving the prior owner’s cost-based property net hod
of rei nmbursenent.

24. \Wen AHCA determ ned that the Sal e/ Leaseback
transaction between CVE and LTC was not between rel ated parties,
AHCA set CME s property rei nbursenent conponent under FRVS as a
| essee.

25. Property reinbursenent based on the FRVS net hodol ogy
does not depend on actual period property costs. Under the FRVS
nmet hodol ogy, all |eases after COctober 1985 are treated the sane.
For purposes of reinbursenent, AHCA does not recognize any
di stinction between various types of | eases.

26. For accounting reporting purposes, the Sal e/ Leaseback
transaction between CVE and LTD is treated as a capital | ease,
or “virtual purchase” of the facility. This accounting
treatnment, however, is limted to a reporting function, with the
underlying theory being nmerely that of providing a financing
mechani sm Record fee ownership remains with LTC. CMg, as the
| ease hol der, may not encunber title to the facility. The
Fl orida Medicaid Pl an does not distinguish between a
sal e/ | easeback transaction and other types of | ease

arrangenents.



27. Sections IV.D., V.E 1.h., and V.E. 4., the “hold
harm ess” and “change of ownershi p” provisions which allow a new
owner to receive the prior owner’s nethod of reinbursenent if
FRVS woul d produce a | oss for the new owner, are limted within
the Pl an’s organi zational context, and within the context of the
Plan, to owner/operators of facilities, and grandfathered
| essee/ operators. These provisions do not apply to | eases
executed after Cctober 1, 1985.

28. Capital |eases are an accounting construct for
reporting purposes, which is inapplicable when the Florida
Medi caid Plan specifically addresses this issue.

29. The Florida Medicaid Plan specifically addresses the
treatnent of | eases entered into after October 1985 and provi des
that rei nbursenent will be nmade pursuant to the FRVS net hod.

30. The Florida Medicaid Plan is the result of |engthy
wor kshops and negoti ati ons between the agency and the nursing
home industry. The Florida Medicaid Plan conplies with federal
regul ati ons.

CONCLUSI ONS OF LAW

31. The Division of Admnistrative Hearings has
jurisdiction over the subject matter of, and the parties to,

this proceeding. Section 120.56, Florida Statutes.

32. The Florida Medicaid Programis a cooperative federal

and state program by which financial assistance is provided to

10



the state so that nedical care may be furnished to needy

individuals. 42 U S.C. 1396. Participation in the programis

voluntary. Participating states nust conply with certain
requi renents inposed by the Medicaid Act and regul ati ons
pronmul gated by the Secretary of Health and Human Services. To
qualify for federal assistance, the state nust submt and have

approved a plan for nedical assistance 42 U . S.C. 1396(a) that

contai ns a conprehensi ve statenent describing the nature and

scope of the State Medicaid Program 42 C.F.R 430.10. The

state plan is required to establish, anong other things, a fair
met hod for reinbursing health care providers for the nmedica
services provided to needy individuals. The Boren Anendnent to
the Act further requires that reinbursenent rates are reasonable
and adequate to neet the costs which nust be incurred by
efficiently and econom cally operated facilities. WIlder v.

Virginia Hospital Association, 496 U S. 498 110 S.C. 2510, 110

L. Ed.2 455 (U. S. 1990).

33. The Florida Medicaid Plan, Title Xl X Long-Term Care
Rei nbur senent, which provi des the nethodol ogy for property cost
rei mbur senment has been promul gated under Rul e 59G 6. 010, Florida

Adm ni strative Code (fornerly Rule 10C-7.0482, Florida

Adm ni strative Code).

34. In general, the Florida Medicaid Plan sets

rei mbursenent rates for providers, such as Qulf Coast, after

11



recei pt of cost reports, on a prospective basis with an
inflation factor added, and certain incentive variables
included. The relevant criteria are set forth in the Pl an.

35. Petitioner seeking to invalidate an existing rule has
t he burden of show ng that the agency has acted in excess of
authority or that the rule is otherw se an invalid exercise of

| egi slative authority. Cortes v. State Board of Regents, 655

So.2d. 132 (Fla. 1% DCA 1995).

36. Specifically at issue in this case are the follow ng
provi sions of the Florida Medicaid Plan:
Section Il G 2.d.(1) of the Plan, which provides:

Facilities | eased on or after October 1,
1985 shall be reinbursed for |ease costs and
ot her property costs based on the FRVS per
Section V.E.1.a.-g. of this plan. Allowable
ownership costs shall be docunented to HRS
for purposes of conmputing the fair rental
value. Facilities not reinbursed based on
the FRVS per Section V.E. 1l.a.-g. of this
pl an shall not be reinbursed based on the
FRVS per Section V.E.1.a.-g. of this plan,
solely due to the execution of a |ease
agreenent between rel ated organi zations
under Section IIl.F. of this plan.

* * *

Section V.E. 1. h., which provides:

A “hold harm ess” provision shall be

i npl enented to ensure that facilities

exi sting and enrolled in the Medicaid
Program at Cctober 1, 1985, do not receive
rei mbursenment for property and return and
equity or use allowance under the FRVS

met hod | ess than the property cost

rei mbursenment plus return on equity or use

12



Section V.

Section |.

al | onance given at Septenber 30, 1985. |If,
after calculation of the FRVS rate, that

rei nmbursenent woul d be | ower than
depreciation plus interest costs under
I11.G 3.-5. of this plan, a facility shal
continue to be reinbursed depreciation plus
interest according to Il1.G 3.-5. of this
plan until such tine as the net difference
in total paynents between Il1.g.3.-5. and
FRVS is -0-.

* * *

E. 4., which provides:

a. Facilities that undergo a change of
ownership on or after QOctober 1, 1985, shal
be rei nbursed for property based upon the
provi sions contained in this section. It is
the Departnent’s intent that, to the extent
possi bl e, the new provider shall receive
essentially the sane rei nbursenent for
property costs as the previous provider.
Therefore, unless stated otherwi se in b.
through f. below, the new provider’s

rei nmbursenent shall be based on 1.-3. above
[the FRVS fornul a].

b. If the previous owner of a facility was
bei ng paid depreciation plus interest under
the hold harm ess provision of 1.h. above,

t he new owner shall al so receive
depreciation plus interest per Section
I11.G unless he requests the Departnent, in
witing, to begin FRVS paynents i nstead.
The FRVS depreciable basis shall renmain the
sane as that of the previous owner; however
the new owner’ s nortgage interest rate shal
be used to calculate the interest expense
al l oned, subject to the limtations in 1.f.
above.

* * *

B., which provides:
For new providers who enter the program

operating a facility that had been
previ ously operated by a Medicaid provider,

13



the property reinbursenent rate shall be
established per Section V.E. 4. of this plan.

37. Petitioner contends that under the circunstances of
this case, those provisions which do not distinguish between
various types of |eases are vague, intentionally inconsistent,
fail to establish adequate standards, are arbitrary, and
therefore constitute an invalid exercise of del egated

| egi sl ative authority. Section 120.52(8), Florida Statutes,

provi des:

(8) “lInvalid exercise of del egated

| egi sl ative authority” neans action which
goes beyond the powers, functions, and

duti es del egated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated authority if any one
or nore of the follow ng apply:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decision, or
vests unbridled discretion in the agency; or
(e) The rule is arbitrary or capricious.

38. Under Section I11.G 2.d.(1) inthe Plan, a facility
wth a | ease executed with a new provider after Cctober 1, 1985,
shal |l be reinbursed for | ease costs and other property costs

under the Fair Rental Value System (FRVS). Under the FRVS

14



met hodol ogy, all |eases are treated the sane under the rule, and
the agency has no arbitrary discretion to treat providers

di sparately. The evidence establishes that those provisions
represent the result of negotiated rul emaking with industry
associ ations, and the challenged rule provisions were validly
adopted under the law, and are fair and equally applicable to
all affected providers.

39. Petitioner did not neet its burden of proof to show
that the FRVS nethod was inproperly applied to its rei nmbursenment
rate follow ng a sinultaneous series of sal e/l easeback
transactions which culmnated with CVE hol ding a | easehol d
interest in the facility. Mreover, the evidence does not
support the conclusion that the provisions of the Plan which
di stingui sh between record fee title holders and | essees are
arbitrary or capricious.

40. The promnul gati on and inplenentation of Rule 59G 6. 010

is provided for under Section 409.919, Florida Statutes. The

Plan further conplies with federal regulations. The adoption of
the Plan by rule did not exceed del egated | egislative authority
on the part of the agency. There is clearly a rational basis

whi ch underlies the negotiated formul ati on and adoption of FRVS

under the Pl an.
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ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Petition to Determ ne Provisions of the Florida
Medi caid Plan invalid as promul gated under Rule 59G 6. 010,

Fl orida Adm ni strative Code, is DEN ED

DONE and ORDERED this 5th day of February, 1997, in

Tal | ahassee, Fl ori da.

Rl CHARD HI XSON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 5th day of February, 1997.

COPI ES FURNI SHED

Alfred W dark, Esquire
Post O fice Box 623
Tal | ahassee, Florida 32302

Wayne Mtchell, Esquire

KimA. Kellum Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Suite 3400

Tal | ahassee, Florida 32308

Carroll Wbb, Executive Director
Adm ni strative Procedures Commttee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300
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Li z d oud, Chief

Bureau of Adm ni strative Code
The Elliot Building

Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this final order is
entitled to judicial review pursuant to Section 120.68, Florida
St at ut es. Revi ew proceedi ngs are governed by the Florida Rul es
of Appellate Procedure. Such proceedings are commenced by
filing one copy of a notice of appeal wth the agency clerk of
the Division of Admnistrative Hearings, and a second copy
acconpanied by filing fees prescribed by law with the D strict
Court of Appeal, First District, or with the District Court of
Appeal in the appellate district where the party resides. The
Notice of Appeal nust be filed within 30 days of rendition of
the order to be reviewed.

Tal | ahassee, Florida 32399-1850
Tel ephone (904) 488-6151

Novenber 10, 1997
CASE NO 97-00777 97-01589

L. T. CASE NO. 96-3593RX

Consul ti ng Managenent V. Agency for Health Care
and Education, Inc. Adm ni stration
Appel I ant (s), Appel | ee(s).

BY ORDER OF TH S COURT:

Appeal dism ssed pursuant to Rule 9.350(b), Fla. R App. P

17



| HEREBY CERTIFY that the foregoing is (a true copy of) the
original court order.

John S. Weeler, derk

By: ( SEAL)
Anne Mbore
Deputy O erk

Copi es:
Alfred W dark Kim Kel | um

Ann Cole, derk
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